Notes: (1) Executive Order 12834, referenced in this Informal Advisory Memorandum, has been revoked. (2) Among other changes to the
Standards of Conduct effective August 15, 2024, the restrictions on soliciting from prohibited sources described in .808(c)(1)(i) & (ii) do not
apply if “circumstances make clear that the solicitation is motivated by a family relationship or personal friendship that would justify the
solicitation.” See 89 FR 43686 and LA-24-06.
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In recent years, we have noted increasing demand from agency
of ficials for guidance concerning the various ethical requirenents

appl i cabl e to special Governnent enployees (SGE). In response, we
have prepared the attached summary: “Conflict of Interest and the
Speci al Government Enployee.” It is our hope that this docunent

wi || becone a convenient tool for all agency officials who have to
counsel SGEs or otherw se deal with the unique ethical issues posed
by SCEs. In this connection, we specifically ask that you
dissemnate this sunmmary to other conponents within your own
organi zation, such as regional offices, that you think may
encounter questions pertaining to SCEs.

At t achment


https://www.govinfo.gov/content/pkg/FR-2024-05-17/pdf/2024-10339.pdf
https://www.govinfo.gov/content/pkg/FR-2024-05-17/pdf/2024-10339.pdf
https://www.oge.gov/Web/oge.nsf/Legal%20Docs/9A61D9731DA08D9485258B200048C986/$FILE/LA-24-06.pdf?open

CONFLI CT OF | NTEREST AND THE SPECI AL
GOVERNMENT EMPLOYEE

A Summary of Ethical Requirenents Applicable to SGEs

The O fice of Government Ethics (OGE) frequently receives
questions about the ethical requirenents applicable to special
Gover nnment enpl oyees (SGE). Many agenci es use SCGEs, either as
advi sory comm ttee nmenbers or as individual experts or consultants,
and OGE knows that these SGEs pose unique chall enges for agency
ethics officials. SGEs typically are recruited for tenporary
service to the Governnent because they provi de outside expertise or
perspectives that m ght be unavail abl e anbng an agency’s regul ar

enpl oyees. Frequently, however, these SGEs have substanti al
outside activities and financial interests that may raise difficult
et hics questions. In order to help agencies resolve such

gquestions, OGE is issuing this summary, which attenpts to digest,
in one place, the various conflict of interest |laws and ethics
regul ati ons applicable to SGEs.

Deri N TION OF SGE

The SCGE category was created by Congress as a way to apply an
i mportant, but limted, set of conflict of interest requirenents to
a group of individuals who provide inportant, but limted, services
to the Governnent. SGEs were originally conceived as a “hybrid”
class, in recognition of the fact that the “sinple categories of
‘enpl oyee’ and ‘non-enpl oyee’ are no |onger adequate to descri be
the multiplicity of ways in which nodern governnment gets its work
done.” B. Manni ng, Federal Conflict of Interest Law 30 (1964). It
I's crucial to distinguish SGEs both fromregul ar enpl oyees and from
i ndividuals who are not Federal enployees at all. These
distinctions are inportant because SGEs are subject to less
restrictive conflict of interest requirenents than regular
enpl oyees, but are subject to nore restrictive requirenents than
non- enpl oyees, who generally are not covered by the conflict of
interest laws at all.

The first and perhaps nost inportant point to enphasize is
t hat SCEs are Governnent enpl oyees, for purposes of the conflict of
interest |aws. Specifically, an SGE is defined, in 18 U S. C
§ 202(a), as “an officer or enployee . . . who is retained,
desi gnat ed, appoi nted, or enployed” by the Governnent to perform
tenporary duties, with or without conpensation, for not nore than
130 days during any period of 365 consecutive days.



The ternms “officer” and “enpl oyee” are not thensel ves defi ned
insection 202(a). Nevertheless, the definitions of those terns in
Title 5 of the United States Code have |ong been consulted for
general guidance in determnm ning whether a given individual should
be consi dered an SGE or a non-enpl oyee. See 4B Op. O L.C 441, 442
(1980).' Three criteria for Governnent enploynent are identified
in5 US. C 88 2104 and 2105: (1) appointnent in the civil service;
(2) performance of a Federal function; and (3) supervision by a
Federal official. Wth respect to the appointnment elenent,
however, it has been held that an appointnent or other fornal
enpl oynent paperwork, “while perhaps the norm is not a condition
of speci al government enploynent as statutorily defined,”
Associ ation of Anmerican Physicians and Surgeons v. dinton,
187 F.3d 655, 662 (D.C. Cir. 1999); in order for an individual to
be “retai ned, designated, appointed or enployed” as an SCGE, under
section 202(a), it is sufficient that the circunstances indicate “a
firm mutual understanding that a relatively formal relationship
existed.” 1 Op. OL.C. 20, 21 (1977).° Moreover, with the respect
to the supervision elenent, it should be renenbered that SCGEs, who
often work as “specialists for short-termprojects,” sonetines need
not be subject to the sane | evel of “close supervision” as regul ar
enpl oyees. Al um num Co. of Anerica v. FTC, 589 F. Supp. 169, 175-
76 (S.D.N. Y. 1984).° Nevert hel ess, supervision or operational
control remains an inportant attribute of enployee status, and an
agency may consider nunerous factors when determ ni ng whether an

1 As the Ofice of Legal Counsel has observed, “‘the Title 5
definition is frequently used as a starting point for any anal ysis
of whether the conflict of interest laws apply to a particular
individual . . . although the Title [5] definition is not
necessarily conclusive for conflicts purposes.”” 17 Op. OL.C
150, 154 n.12 (1993)(quoting Menorandum of Assistant Attorney
General, Ofice of Legal Counsel, to Deputy General Counsel,
Depart ment of Commrerce, at 10 (Dec. 15, 1982)).

2 See al so OGE Informal Advisory Letter 95 x 8 (possibility of
de facto SGEs); Manning at 29-30 (occasional informal advice vs.
nore formal services).

3lnasimlar vein, it is recognized in various contexts that
the “threshold | evel of control necessary to find enpl oyee status
is generally | ower when applied to professional services than when
applied to nonprofessional services.” Weber v. Commir of IRS
60 F.3d 1104, 1111 (4th GCir. 1995).
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i ndi vidual is subject to the requisite degree of supervision to be
deemed an SGE.*

Two of the nore common types of non-enpl oyees fromwhi ch SGEs
must be distinguished are “representatives” and i ndependent
contractors. Representatives, as described nore fully in OCE
Informal Advisory Letter 82 x 22, typically serve on advisory
bodies, and they represent specific interest groups, such as
i ndustry, consuners, |abor, etc. Like SGEs, representatives can be
appointed by the Governnent for a specified term on a Federal
advi sory conmittee, and t hey may nake policy reconmendati ons to the
Governnent. See OCGE Informal Advisory Letter 93 x 30. However
representatives can provi de only advice. Moreover, unlike SGEs and
ot her Federal enpl oyees, representatives are not expected to render
di sinterested advice to the Governnent. Rather, they are expected
to “represent a particular bias.” OGE Infornmal Advisory Letter
93 x 14. Therefore, representatives are not deened enpl oyees of
t he Governnent for purposes of the conflict of interest |aws.

Li kewi se, independent contractors are not deened Government
enpl oyees. True independent contractors are not enpl oyees because
they are not subject to the supervision or operational control
described nore fully above, that is necessary to create an
“enpl oyer - enpl oyee rel ati onshi p” with the Governnent. OGE | nfor nal
Advi sory Letter 82 x 21. It should be noted, however, that persons
who truly function |ike Federal enployees will not avoid the
application of the conflict of interest |aws nerely because their
agency fails to designate them as enpl oyees or designhates them as
contractors. See 4B Op. O L.C at 441-42; Association of the Bar
of New York City, Conflict of Interest and Federal Service 239-40
(1960) .

+ E.g., OGE Informal Advisory Letter 82 x 22, at 334-35
(focusi ng on degree of agency scrutiny and gui dance); 17 Op. O L.C
at 155-56 (looking to limts on power of renpval and ot her aspects
of specific legislation creating particul ar Federal position); see
generally GAO, Givilian Personnel Manual, Title I, Chapter 10, at
14-15 (1990) (discussing six factors indicating supervision for
certain Federal personnel purposes); Juliard v. Commir of IRS,
61 T.C.M (CCH) 2683 (1991) (various factors indicating sufficient
agency control over professional enployee for «certain tax
pur poses); Hospital Resource Personnel, Inc. v. United States,
68 F.3d 421, 427-28 (11th Cr. 1995) (discussing non-exclusive |ist
of twenty common |law factors identified by IRS for purpose of
determ ni ng supervision); Restatenent (Second) of Agency 8§ 220(2)
(1958) (ten factors to determ ne control).
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Even though SCGEs clearly are enployees, agencies nust be
careful to differentiate them from regul ar Governnent enpl oyees.
For nost purposes, SCGEs are distinguished fromregul ar Gover nnent
enpl oyees on the basis of the nunber of days of expected service to
the Governnent.?® Specifically, an SCGE is expected to perform
tenporary duties for no nore than 130 days during any period of 365
consecutive days. 18 U.S.C. 8§ 202(a).

The determ nati on of SCGE status nust be nade prospectively, at
the tinme the individual is appointed or retained. Enployees should
be designated as SGEs only where the agency nmkes an advance
estimate of the nunber of days the enployee is expected to serve
during the ensuing 365-day period. This is done so that enpl oyees
are on notice with respect to the rules that will apply to them
As the Ofice of Legal Counsel has stated, “as a general matter,
enpl oyees are presuned to be regular governnent enpl oyees unl ess
their appointing Departnent is confortable with naking an estinate
that the enpl oyee will be needed to serve 130 days or less.” 7 Op.
OL.C 123, 126 (1983)(enphasis added). |If an agency desi gnates an
enpl oyee as an SGE, based on a good faith estimate, but the
enpl oyee unexpectedly serves nore than 130 days during the ensuing
365-day period, the individual still will be deemed an SGE for the
remai nder of that period. However, upon the comrencenent of the
next 365-day period, the agency should reevaluate whether the
enpl oyee is correctly designated as an SCE, i.e., expected to serve
no nore than 130 days. Indeed, any tinme an SGE serves beyond one
year, the agency should perform a new estimate of the expected
nunmber of days of service for the next 365-day period; this is true
whet her the enployee is actually reappointed for a new one-year
term which is the ordinary procedure, or is nerely conpleting an
indefinite or nmultiyear term See, e.g., OCGE Informal Advisory
Letter 81 x 24.

The executive branch has | ong observed certain criteria for
counting the nunber of days of expected service, based on a
Presidential interpretation of 18 U.S.C. § 202(a) published shortly
after enactnent. Presidential Menorandum “Preventing Conflicts of
Interest on the Part of Special Governnent Enpl oyees,” 28 Federal

5 The full definition of SGE also includes enployees and
officers in certain m scell aneous positions who are deenmed SCEs per
se, wthout regard to the nunber of days of service. 18 U.S. C
§ 202(a). See United States v. Baird, 29 F.3d 647, 650 (D.C. Cr
1994). In addition, individuals occupying other positions are
specifically designated as SGEs in certain organic |egislation
See, e.g., 42 U S.C. 8§ 12651b(e) (nmenbers of Board of Directors,
Corporation for National and Community Service).
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Regi ster 4539, 4541 (May 2, 1963); see also Federal Personnel
Manual , Chapter 735, Appendix C (sunset); 3 Op. OL.C 78, 81-82
(1979); OGE Informal Advisory Letter 84 x 4.° OGE continues to use
the sanme criteria, as follows: A part of a day is counted as an
entire day. Wrk to be perfornmed on weekends or holidays is
counted. Wiere an enployee is expected to serve in nore than one
agency, the expected nunber of days for both agencies nust be
aggregated in order for the enployee to be considered an SGE for
ei t her agency. Where the second position conmences at a |ater
date, the nunber of days already served in the first agency nust be
added to the nunber of days expected to be served in both agencies
for the remaminder of the first 365-day period, in order to
det ermi ne whet her the enpl oyee may be consi dered an SGE for either
agency during that remaining period.

A wrd is in order concerning two fairly comobn questions
pertaining to SGE status and the applicability of the conflict of

I nterest requirenents. First, SCGEs (and others) sonetinmes ask
whet her the ethics restrictions apply to themif they receive no
pay from the Governnent. It is inportant to renmenber that the

definition of SGE expressly includes those who serve “w thout
conpensation.” 18 U.S.C. 8 202(a). SCEs generally are covered by
t he etgics laws and regulations without regard to their pay
st at us.

Second, SGEs occasionally nmay ask whether the restrictions on
their outside activities apply on days when they perform no
Gover nment servi ces. SGEs must be advised clearly that any
restrictions concerning their private activities (representational

¢ The Presidential Menorandum was drafted by the Ofice of
Legal Counsel , Depart ment of Justi ce, and “reflects a
cont enpor aneous interpretation” of the 1962 conflict of interest
l egislation. 2 Op. OL.C 151, 155 n.3 (1978). The history of the
Presidential Menorandum including its rescission and repl acenent
by other docunents, is described in OGE Informal Advisory Letter
82 x 22, at 329-32. Much of the substance of the Presidenti al
Menor andumwas reproduced i n Appendi x C, Chapter 735 of the Federa
Per sonnel Manual (FPM, itself nowsunset. To the extent that nuch
of the guidance contained in these docunents refl ects | ongstandi ng
interpretations of 18 U.S.C. 8 202(a) and other provisions of the
conflict of interest |aws, OGE continues to foll ow many of the sane
pri nci pl es.

7 One obvi ous exception woul d be certai n narrow post - enpl oynent
restrictions applicable only to enployees paid at relatively high
| evel s, as discussed bel ow.



services, expert witness activities, etc.) apply equally on days
when they serve the Government and days when they do not.?® \Were
t he Governnment has not used an individual’s services for sone tine,
but has not specified a termnation date in the appointnment or
otherwi se, the individual mght question whether he or she even
remains an SGE. In such cases, the individual nust seek a forma

resolution of the matter before engaging in conduct prohibited for
an SGE. As one early commentator observed, “presunably the
consultant will remain an enployee until the expiration of the
designated term” but a “special governnent enployee whose
appointment is for a long or indefinite period would be well

advised to subnmit a witten resignation as soon as he thinks there
may be a substantial hiatus in his services.” R Perkins, The New
Federal Conflict of Interest Law, 76 Harv. L. Rev. 1113, 1126
(1963).

CrRiM NAL CONFLI CT OF | NTEREST STATUTES AND RELATED RESTRI CTI ONS

Agency ethics officials regularly deal with five conflict of
interest statutes found in Chapter 11, Title 18 of the United
States Code: 18 U.S.C. 88 203, 205, 207, 208, 209. Each of these
crimnal statutes makes at |east sonme special provision for the
treatment of SGEs. The application of these statutes is di scussed
below, in addition to certain related requirenents found in other
provi si ons of | aw.

A. Restrictions on Representation

Two statutes, 18 U S.C. 88 203 and 205, inpose related
restrictions on the outside activities of SCGEs, particularly
activities involving the representation of others before the
Federal Governnent. Section 203 prohibits an enployee from
receiving, agreeing to receive, or soliciting conpensation for
representational services, rendered either personally or by
anot her, before any court or Federal agency or other specified
Federal entity, in connection with any particular matter in which
the United States is a party or has a direct and substantial
interest. It should be noted that section 203 applies not only to
representational services provided by the enpl oyee personal ly, but
al so to services provi ded by anot her person wi th whomthe enpl oyee
is associated, provided that the enployee shares in the

¢lnthis respect, the conflict of interest restrictions differ
fromthe restrictions on enployee political activity described in
5CF.R part 734 (Hatch Act regulations). See 5 CF.R § 734.601
(SGE subject torestrictions on political activity only “when he or
she is on duty”).



conpensation for such services, for exanple, through partnership
i ncone or profit-sharing arrangenents. See 4B Op. O L.C 603
(1980) .

Secti on 205 prohi bits an enpl oyee frompersonal |y representi ng
anyone before any court or Federal agency or other specified
Federal entity, in connection with any particular nmatter in which
the United States is a party or has a direct and substantial
interest. See 18 U.S.C. 8§ 205(a)(2). Unli ke section 203, this
prohibition in section 205(a)(2) applies whether or not the
enpl oyee recei ves any conpensation for his or her representational
activity. Furthernore, section 205(a)(1l) prohibits an enpl oyee
fromrepresenting anyone in the prosecution of a claimagainst the
United States, or fromreceiving any gratuity, or share or interest
in a claim as consideration for assistance in prosecuting the
claim

Both section 203 and section 205 are limted, however, in
their application to SGEs. 18 U S.C 8 203(c) and 18 U S.C
8 205(c) contain identical provisions that substantially narrowthe
prohi bitions with respect to SGEs. One of the nost significant
limtations is that SGEs are restricted by sections 203 and 205
only in connection with “particular matters involving specific
parties.” Such matters typically involve a specific proceeding
affecting the legal rights of parties, or an isol atable transaction
or rel ated set of transacti ons between identified parties; exanpl es
would include contracts, grants, applications, requests for
rulings, litigation, or investigations. Unlike regular enployees,
SGEs nmmy represent others or receive conpensation for
representati onal services in connection with particular matters of
general applicability--such as broadly applicable policies,
rul emaki ng proceedings, and |legislation--which do not involve
specific parties. See 14 Op. OL.C 79 (1990); 5 CFR
§ 2640.102(1)(m; 5 CF.R § 2637.201(c)(1).

Furthernore, the restrictions on SGEs are narrowWy drawn to
focus only on those matters in which the SCGE actually partici pated
for the CGovernnent, as well as, in sone cases, those matters
actually pending in the SGE's own agency. Mre specifically, al
SGEs are subject to the prohibitions of sections 203 and 205 with
respect to those matters in which the SGE “at any tine parti ci pated
personal ly and substantially as a Governnent enpl oyee or speci al
Gover nnent enpl oyee.” 18 U. S.C. 88 203(c) (1), 205(c)(1). «uidance
on what constitutes personal and substantial participation may be
found in regul ati ons construing the sane phrase in rel ated conflict
of interest statutes. See 5 CF.R 8 2640.103(a)(2); 5 CF.R
§ 2637.201(d). Li kew se, gui dance on what constitutes
participation in the sane particular matter as the matter with
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respect to which an SGE seeks to provide representational services
may be found in regul ati ons construi ng the anal ogous requirenment in
18 U.S.C. 8§ 207(a). See 5 C.F.R § 2637.201(c)(4).°

SGEs who have served the Governnent for nore than 60 days
during the i medi ately precedi ng period of 365 consecutive days are
subj ect to an additional restriction. Such SGEs are subject to the
prohi biti ons of sections 203 and 205 i n connection with any covered

matter that “is pending in the departnent or agency of the
Government in which [the SGE] is serving.” 18 U.S.C. 88 203(c)(2),
205(c) (2). It should be noted that the 60-day standard for

determning the application of this additional restriction is a
standard of actual past service, as contrasted with the 130-day
standard of estimated future service for determ ning SGE status
di scussed above.' Thus, for exanple, an SGE may represent anot her
person before the agency in which he or she serves until the point
at which the SGE has actually served 60 days in any prior period of
365 days; once the 61st day of service is reached, the SGE nust
di sconti nue the representation.

Beyond these basic limtations on the application of sections
203 and 205, SCEs also may be eligible for a special waiver that
permts certain representational activity in connection with work
under Federal grants and contracts. Identical provisions, in
18 U.S.C. 88 203(e) and 205(f) allow an agency head to authorize
an SGE to represent another before the Governnment “in the
per formance of work under a grant by, or a contract with or for the
benefit of, the United States.” The legislative history indicates

° The regulatory guidance found in 5 CF.R part 2637 was
promul gated prior to anendnents to section 207 enacted by the
Et hics Reform Act of 1989 and thereafter; however, “[e]xcept where
the underlying statutory provision has changed, part 2637 remnains
per suasi ve concerning the interpretation of the newer version of 18
uscCcC § 207.” OGE Menorandum to Designated Agency Ethics
Oficials, General Counsels, and I nspectors General (Nov. 5, 1992).

o Nevertheless, certain simlar rules apply to counting the
nunmber of days: a partial day worked should be counted as a ful
day, and work perforned on weekends and hol i days shoul d be count ed.
However, unlike the 130-day standard for determ ning SGE status,
the 60-day standard under sections 203(c) and 205(c) does not
require that service at nore than one agency be aggregated; in
other words, only service at the agency before which the SGE
intends to represent sonmeone should be counted in determning
whet her the 60-day standard has been exceeded with respect to that
agency.



that the purpose of this exception is “to take care of any
situations involving the national interest where an intermttent
enpl oyee’ s special knowl edge or skills may be required by his
enpl oyer or other private person to effect the proper performance
of a Governnment contract [or grant] but where his services may be
unavailable in the absence of a waiver.” S. Rep. No. 2213,
87th Cong., 2d Sess. (1962), reprinted in 1962 U S.C.C. A N 3852,
3860. Such a waiver may be granted only by the agency head and
nmust be based on a witten certification, published in the Federal
Register, that it is required by the national interest. Such a
wai ver covers representation only during the “performance of work
under” a grant or contract and therefore would not apply to
representational activity prior to the awardi ng and conmencenent of
work on a grant or contract. See Presidential Menorandum
28 Federal Register at 4542 (waiver provision covers “situation
which may arise after a Government grant or contract has been
negotiated”). '

Finally, even where the narrowrestrictions of section 203 and
section 205 are i napplicabl e, agenci es shoul d be aware that certain
representational activities of SGEs may inplicate 5 C F.R
8 2635.702, which prohibits the use of public office for private
gai n. The need for admnistrative action to prevent SGES from
abusing their inside position for the benefit of private persons
was addressed in the legislative history of sections 203 and 205,
as well as in subsequent issuances and opi nions of the executive
branch. ™ 1In sonme circumstances, private representational activity

1 SGEs, |ike regul ar enpl oyees, al so may be eligible for other
exceptions to sections 203 and 205. See 18 U.S.C. 88 203(d), (f),

205(d), (e), (g), (i).

2 Di scussi ng proposed sections 203 and 205, the Senate Report
stated that, beyond the limted crimnal prohibitions, “agency
wat chf ul ness and regul ati on” nay be necessary to “nake certain that
persons serving [an agency] part tinme who al so appear on behal f of
out si de organi zati ons do not abuse their access to the agency for

the benefit of those organizations.” S. Rep. No. 2213,
1962 U.S.C.C A N 3859. Simlar concerns were voiced in a
Presidential Menorandum issued shortly after the |legislative
enactnent: “It is desirable that a consultant or adviser or other

i ndividual who is a special Governnent enployee, even when not
conpelled to do so by sections 203 and 205, should make every
effort in his private work to avoid any personal contact wth
respect to negotiations for contracts or grants with the depart nent
or agency which he is serving if the subject matter is related to

(conti nued. . .)
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by SGEs can raise at | east the appearance that they are using their
official position to gain special access or attention from
Government deci si onmakers, which would be unavailable to the

general public. Cf. OGE Informal Advisory Letter 91 x 17
(appearance that SGE made certain contacts through Governnent
connections for benefit of outside organization). Such concerns

are nore likely to arise when the subject matter of the private
representation is related to the subject matter of the SGE s
official duties and the representational contacts are nade to the
SCGE’ s own agency, especially to the sane agency personnel w th whom
the SGE works in an official capacity. These issues nust be
addressed on a case-by-case basis, with adequate consideration of
the legitimte interests and demands of an SGE s outside
prof essional life.

B. Post - Enpl oynent Restrictions

The cri m nal post-enploynent statute, 18 U.S. C. § 207, inposes
a nunber of different restrictions on the activities of formner
Gover nment enpl oyees. Several of these restrictions provide no
special treatnent for SGEs. The provisions of section 207 that
apply in the same way to both SGEs and regul ar enpl oyees i ncl ude:

(1) 18 U.S.C. 8§ 207(a)(1), the lifetine prohibition on
representing others in connection wth the sane
particul ar matter i nvol ving specific parties in whichthe
former enpl oyee partici pated personal |y and
substantial |l y;

(2) 18 U S.C. 8§ 207(a)(2), the two-year prohibition on
representing others in connection wth the sane
particular matter involving specific parties that was
pendi ng under the enployee’s official responsibility
during the last year of Governnent enploynent; and

(3) 18 U.S.C. & 207(b), the one-year prohibition on
representing, aiding, or advising others about certain

12, . . continued)
the subject mtter of his consultancy or other service.”
28 Federal Register at 4542. The Presidential Menorandum

recogni zed that it may not be practicable for SGEs to avoid al
such representational activity, depending on the circunstances, but
advised that SCGEs at |least alert a “responsible governnent
official” when contenplating such activities. Id.; see also
Federal Personnel Manual (sunset), Chapter 735, Appendix C, at 3;
10 Op. OL.C at 82-83; 7 Op. OL.C at 125 n. 3.
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ongoing trade or treaty negotiations on the basis of
certain nonpublic information.?*

O her parts of section 207 do contain special provisions for
SGEs. The nost significant provision is found in section 207(c),
the so-called “one year cooling off period” for forner “senior
enpl oyees.” Section 207(c) prohibits former senior enpl oyees from
representing anyone before their forner agency or departnment for
one year after terminating their senior position, in connection
with any matter. This restriction generally applies to: positions
for which the rate of pay is fixed according to the Executive
Schedul e; positions for which the rate of basic pay is equal to or
greater than the rate of basic pay for level 5 of the Senior
Executive Service;' positions wth appointnent by the President
under 3 U S.C 8§ 105(a)(2)(B) or by the Vice President under
3 US C 8 106(a)(1)(B); and positions held by an active duty
comm ssioned officer of the unifornmed services serving at pay
grade 0-7 or above. 18 U.S.C. 8§ 207(c)(2). However, with respect
to SGEs, the application of section 207(c) is limted, based on the
nunber of days the individual served during the last year in a
seni or position. Specifically, the one year cooling off period
applies only to fornmer SGEs who served 60 days or nore during the
one-year period before termnating their services as a senior
enpl oyee. *°

3 Additionally, 18 U S.C. 8§ 207(d) inposes a one-year
prohi bition on “very seni or enpl oyees” agai nst representing others
before their fornmer agency or before any official appointed to an
Executive Schedul e position. On its face, section 207(d) makes no
speci al provision for SGES; however, it is unclear whether an SGE
woul d occupy a position that falls wthin the “very senior”
category, as described in the statute. See 18 U . S.C. 8§ 207(d)(1).
Agencies with specific questions concerning the applicability of
section 207(d) to a particular SGE or class of SGEs are advised to
consult with OGE or the Ofice of Legal Counsel, Departnent of
Justi ce.

14 Because SGEs often are paid on an hourly or daily basis, it
may be necessary to prorate the basic pay for level 5 of the SES,
either on an hourly or a daily basis, in order to detern ne whet her
the SGE's hourly or daily rate is equivalent.

5 The Director of OGE also has authority to waive the
prohi bition of section 207(c) with respect to certain senior
posi tions, under limted circunstances. See 18 US.C
§ 207(¢c)(2)(O; 5 CF.R 8§ 2641.201(d).
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Section 207(f), which restricts certain post-enploynent
activitieswth foreignentities, issimlarly limted with respect
to SGEs. Section 207(f) generally inposes a one-year prohibition
on representing, aiding, or advising certain covered foreign
entities in connection with any official decision of an officer or
enpl oyee of the United States. However, section 207(f) applies
only to “senior enployees” who are subject to section 207(c) and
“very senior enployees” who are subject to section 207(d).
Therefore, SGEs who are not subject to section 207(c) or section
207(d)--for exanple, “senior enployees” who served fewer than
60 days during the last year before they termnated from their
senior position--are |ikew se exenpt from section 207(f).**

Apart from18 U S.C. § 207, Executive Order 12834 (January 20,
1993) inposes a nunber of related post-enploynent restrictions on
“senior appointees” and certain trade negotiators. These
restrictions include, anong other things, certain five-year cooling
off requirenments that are simlar in scope to the one-year
restrictions of 18 U S. C 88 207(c) and 207(b), as well as a

lifetime ban on certain activities as a foreign agent. The
requi renents of Executive Order 12834 apply only to “full-tine,
non-career appointees.” Although it is possible for an SGE to

provi de tenporary services on a “full-tinme” basis, pursuant to
18 U S.C. § 202(a), and certain SGEs could be considered “non-
career” for certain purposes,’ SGEs are not covered by the
requi renents of Executive Order 12834. The Executive order was not
i ntended to cover enpl oyees who performonly tenporary duties. It
was not contenplated that the significant contractual obligations
i nposed by the Executive order would apply to persons who serve in
the relatively limted capacity of an SGE.

Finally, fornmer SCGEs are subject to the provisions of the
Procurenent Integrity Act, 41 U S.C. 8 423, to the sane extent as
all former Federal enployees. See 48 C.F.R 8 3.104-3 (definition
of “official” includes SGEs). The act prohibits a former SGE from
accepting conpensation as an enployee, officer, director, or
consul tant of a contractor within the one-year period after the SGE

18 Additionally, SCGEs, |ike all enployees, may be eligible for
a nunmber of exceptions to the various restrictions of 18 U S.C. §
207. See 18 U.S.C. 8§ 207(h), (j), (k).

7 See OGE Informal Advisory Letter 90 x 22 (Presidentially
appoi nted nenber of board of directors of agency isS noncareer
of ficer or enpl oyee and nay be SGE dependi ng on estimate of nunber
of days of service); see generally OGE I nformal Advisory Letter 89
x 16 (indicia of non-career status).
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participated in certain procurenent natters pertaining to that
contractor. See 41 U S. C 8 423(d). This statute also inposes
certain sanctions, including crimnal penalties, on former SCGEs who
di scl ose certain information pertaining to Federal procurenents.
See 41 U.S.C. § 423(a), (e).

C. Financial Conflicts of Interest

18 U.S.C. § 208 prohibits all enpl oyees, including SGEs, from
participating personally and substantially in any particular matter
that has a direct and predictable effect on their own financia
interests or the financial interests of others with whomthey have
certain relationships. |In addition to an enpl oyee’ s own personal
financial interests, the financial interests of the follow ng
persons or organizations are also disqualifying: spouse; m nor
chil d; general partner; organi zation which the individual serves as
officer, director, trustee, general partner or enpl oyee; person or
organi zation with which the enployee is negotiating or has any
arrangenent concerning prospective enploynent.'  Because SGEs
typically have substantial outside enploynent and ot her interests,
which are often related to the subject areas for which the
Governnent desires their services, 1issues under section 208
frequently arise.

In certain circunstances, however, SGEs are eligible for
speci al treatnent under section 208. SGEs who serve on advisory
commttees, within the neaning of the Federal Advisory Conmttee
Act (FACA), 5 U.S.C. app., are uniquely eligible for a particular
wai ver of the prohibitions of section 208(a). Under 18 U. S. C
§ 208(b)(3), an SGE serving on a FACA committee may be granted a
wai ver where the official responsible for his or her appointnent
certifiesinwiting that the need for the SGE s servi ces outwei ghs
the potential for a conflict of interest posed by the financia

1 Rel ated provisions in the Standards of Ethical Conduct for
Executive Branch Enpl oyees al so disqualify an enpl oyee, including
an SGE, from participating in nmatters affecting the financial
interests of a person or organization with which the enployee is
“seeking” enploynment, even if there have been no actua
negoti ati ons or arrangenents for prospective enploynent, withinthe
meani ng of section 208. See 5 CF.R part 2635, Subpart F.
Furthernore, a provision in the Procurenent Integrity Act, which
applies equally to SGEs and regular enployees, i nposes
di squalification and reporting requirenments on enployees who
participate in certain agency procurenment nmatters and who receive
enpl oynent contacts frombi dders or offerors in those procurenents.
See 41 U.S.C. § 423(c).
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i nterest involved. 18 U S.C § 208(b)(3). The standard for
granting such waivers is nore liberal than the standard for other
enpl oyees, wunder 18 U. S.C. §8 208(b)(1), which requires a
determ nation that the financial interest is not so substantial as
to be deened likely to affect the integrity of the enployee’s
services. Conpare 5 C.F.R § 2640.301 (requirenments for waivers
under section 208(b)(1)); 5 CF.R 8 2640.302 (requirenents for
wai vers under section 208(b)(3)). Agencies should renmenber that
Congress reserved this special waiver authority only for those SGEs
who serve on advisory commttees; SGEs who do not serve in
connection with a FACA committee may be granted a waiver only in
accordance with section 208(b)(1). See Report of The President’s
Comm ssion on Federal Ethics Law Reform 30 (1989) (advisory
commttees warrant different approach under section 208 because
FACA provi des i nportant saf eguards and nenbers only nake nonbi ndi ng
reconmendat i ons).

SCEs serving on FACA conmittees also are covered by certain
exenptions from section 208 that have been pronul gated by OGE,
pursuant to 18 U.S.C. 8 208(b)(2). The nost significant of these
is 5 CF.R 8 2640.203(g), which pertains to certain financial
interests arising fromthe SGE s outside enpl oynent. Specifically,
this exenption permts SGES serving on FACA commttees to
participate in particular matters of general applicability--such as
the devel opnent of general regulations, policies, or standards--
where the disqualifying interest arises fromthe SGE s non- Federa
enpl oynent or prospective enploynent. Agenci es should note,
however, that this exenption is subject to several inportant
limtations: (1) the nmatter cannot have a “special or distinct
effect” on either the SGE or the SGE' s non- Federal enployer, other
than as part of a class;® (2) the exenption does not cover

1 \When we pronulgated this exenption, we explained the

“special or distinct effect” limtation as follows: “[I]t is not
OCGE s intent that the exenption apply only where the effect of the
matter on nmenbers within a class is identical. Normal |y, the

matter woul d have a ‘special or distinct effect’ when its inpact
woul d be unique to the enployee or his enployer, or where the
effect would be clearly out of proportion in conparison to the
effect on other nenbers of the class.” 61 Federal Register 66829,
66839 (Decenber 18, 1996). Although the exanples follow ng section
2640. 203(g) do not specifically address the “special or distinct
effect” limtation, guidance as to the nmeaning of that phrase nay
be found in an exanple foll ow ng another exenption that uses the
same | anguage. See 5 C. F. R 8 2640.203(b) (Exanple 2) (even though

grant announcenent open to all universities, enployee s university
(conti nued. . .)
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interests arising fromthe ownership of stock in the enployer; (3)
and the non-Federal enpl oynent nmust involve an actual
enpl oyee/ enpl oyer relationship, as opposed to an independent
contractor relationship (such as certain consulting positions).
See 61 Federal Register at 66838. Furthernmore, it should be
enphasi zed t hat section 2640. 203(g) does not apply to all SGEs, but
only to those serving on advisory conmttees within the neaning of
FACA.

Two ot her exenptions also specifically cover SGEs serving on
FACA comm tt ees, al though these are nmuch nore narrowin scope. One
covers certain SCGEs participating in matters pertaining to nedical
products, 5 CF.R 8§ 2640.203(i), and the other covers a very
limted class of SGES serving on certain advisory conmittees of the
Food and Drug Admnistration, 5 CFR 8§ 2640.203(j).
Additionally, OGE expects to pronul gate other exenptions in the
near future, sone of which my apply to specific situations
i nvol ving SGEs serving on certain advisory conmmttees.

Anot her exenption, 5 C.F. R 8§ 2640.203(c), is not specifically
l[imted to SGEs but can be helpful in resolving certain issues
particularly conmon anong SGES. Section 2640.203(c) pernmits any
enpl oyee to participate in a particular matter affecting one canpus
of a multi-canpus institution of higher education, where the
di squalifying interest arises fromthe individual’s enploynment with
a separate canpus of the sane institution, provided that the
i ndi vi dual has no nulticanpus responsibilities at the institution.
SGEs frequently are drawn from universities, including |arge
universities with multi ple canpuses. These SGEs may be cal | ed upon
to participate in official matters--such as grants, contracts
applications, and other particular mtters--that affect the
financial interests of another canpus in the sane university system
where they are enployed. Hence, section 2640.203(c) may have
particular utility for many SGEs.*

Finally, because divestiture of a disqualifying interest is
one of the renedies for a potential violation of section 208, it is
I nportant to note that SGEs are not eligible for a Certificate of

9. .. continued)
one of just two or three likely to receive grant because very few
uni versities known to have necessary facilities and equi pnent).

20 O course, SGEs also may take advantage of the other
general ly applicable exenptions promul gated by OGE, including the
exenptions for certain interests in publicly traded securities.
See 5 C.F.R part 2640, Subpart B.

16



Divestiture (CD). A CDis a tax benefit that allows the deferra

or nonrecognition of capital gain where an enployee divests a
financial interest in order to conply with conflict of interest
requi renents. However, Congress specifically excluded SGEs from
the definition of “eligible person,” and consequently SGES may not
take advantage of this benefit. 26 U S.C. § 1043(b)(1)(A).

D. Suppl enentation of Federal Salary

18 U.S.C. 8 209 prohibits Federal enployees from receiving
“any salary, or any contribution to or supplenentation of salary”
from an outside source as conpensation for their Governnent
servi ces. SCGEs, however, are conpletely exenpt from this
prohibition. 18 U S.C. 8§ 209(c). This neans, for exanple, that
SGEs nmay continue to collect their regular salary froman outside
enpl oyer for days on which they are providing services to the
Gover nment (whether their Governnent service is paid or unpaid).

SGEs shoul d be advi sed, neverthel ess, that there nay be ot her
restrictions on the recei pt of conpensation in connection with the
performance of their official duties. For exanple, 5 C. F. R
8 2635.807 prohibits all Federal enployees, including SGEs, from
recei ving outside conpensation for teaching, speaking, or witing
when “the activity i s undertaken as part of the enployee’ s official
duties.” 5 CF.R 8 2635.807(a)(2)(i)(A). SCEs also are subject
to the crimnal bribery and illegal gratuity statute, which
prohi bits, under certain circunstances, the receipt of anything of
value in connection with official acts. 18 U S.C. 8§ 201(b), (c).

OrHeErR ETHI cS STATUTES

Apart from the five nmajor crimnal conflict of interest
statutes in Chapter 11 of Title 18, there are other ethics
statutes, sone of which apply to SGEs and some of which do not.

As discussed above, SGEs are subject to the bribery and
illegal gratuity statute, 18 U.S.C. 8§ 201. SGEs also are covered
by 5 U S.C 8§ 7353, which prohibits the acceptance of gifts from
certain sources. Likew se, SGEs are subject to 5 U S.C 8§ 7351
whi ch prohibits certain gifts to official superiors and gifts from
enpl oyees receiving |l ess pay. Both section 7353 and section 7351
are specifically inplemented by the Standards of Ethical Conduct
for Enpl oyees of the Executive Branch, discussed nore fully bel ow
See 5 CF.R part 2635, subparts B and C. Simlarly, SGEs are
covered by the financial disclosure provisions of the Ethics in
Governnent Act of 1978, 5 U. S.C. app. 88 101-111, as inpl enented by
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5 CF.R part 2634, discussed bel ow The restrictions of the
Procurenent Integrity Act, 41 U S.C. § 423, also apply to SCGEs, as
di scussed above. !

Agenci es al so should note that SGEs are subject to 18 U. S.C.
8§ 219, a crimnal statute that prohibits enployees fromacting as
an agent of a foreign principal under certain circunstances.
Unli ke regular enployees, however, SGEs nay be eligible for a
speci al exenption fromthe prohibitions of section 219, where the
agency head certifies that enploynent of the SGE “is required in
the national interest.” 18 U S.C 8 219(b). The Departnent of
Justice also has held that SGEs may be subject to the Enolunents
Cl ause of the United States Constitution, U S. Const., art. |, § 9,
cl. 8, which prohibits persons who “hold offices of profit or
trust” in the Federal Governnent from having any position in or
recei ving any paynent froma foreign governnment. See 15 Op. O L.C
65 (1991); 17 Op. OL.C 114 (1993). OGE does not render opinions
concerning section 219 or the Enolunments C ause, and agencies are
advised to consult with the Departnent of Justice if they have any
guestions about the application of these provisions to SGEs.

SCGEs are not, however, subject to 5 U S.C. app. 8 501, which
inmposes limts on the outside earned incone of certain noncareer
enpl oyees. See 5 U.S.C. app. 8§ 505(2)(B).** Nor are SGEs covered
by 5 U S. C. app. 8 502, which inposes a nunber of restrictions on
the outside activities of certain noncareer enployees. See id.
Mor eover, as di scussed above, SGEs are not covered by the statutory

22 Also in the procurenent area, we note that SGEs are covered
by a provision in the Federal Acquisition Regulation that generally
prohi bits the award of Federal contracts “to a Governnment enpl oyee
or to a business concern or other organization owned or
substantially owned or controlled by one or nobre governnent
enpl oyees.” 48 C.F.R § 3.601(a). However, unlike regular
enpl oyees, SCGEs are covered by this prohibition only if: (1) the
contract arises directly out of the SGE s official activities;
(2) the SGEis in a positionto influence the award of the contract
in his or her official capacity; or (3) sonme other conflict of
interest is determned to exist. 48 CF.R 8 3.601(b).

2 Simlarly, SGEs are not subject to the related prohibition
on outside earned incone applicable to certain Presidential
appoi ntees, under Executive Order 12674, 8§ 102 (1989), as nodified
by Executive Order 12731 (1990). This provision, which covers
certain “full-time non-career” appointees, is inapplicable to SGEs
for reasons simlar to those discussed above with respect to the
applicability of Executive Order 12834.
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provision authorizing certificates of divestiture for the
nonrecognition of capital gain in cases where enployees sell
property to conply with ethics requirenents. See 26 U. S C
8§ 1043(b)(A). SGEs also are not subject to 26 U.S.C. § 4941, which
I mposes tax sanctions on certain Government enpl oyees who engage in
specified acts of “self-dealing” in connection with a private
foundation. See 26 U S.C. § 4946(c).

STANDARDS OF ETHI caL CoNDUCT FOR EMPLOYEES
OF THE Execurti v BRANCH

Cenerally, SGEs are treated the sanme as regular enployees
under the Standards of Ethical Conduct for Enployees of the
Executive Branch, 5 CF. R part 2635. See 5 CF.R 8§ 2635.102(h)
(“enpl oyee” includes SGEs, and enpl oyee status not affected by fact

that SGE does not perform official duties on given day). There
are, however, a few notabl e exceptions. Only those exceptions, as
well as a fewother itens of particular relevance to SGeEs, will be

di scussed bel ow.
A Gfts from Qutside Sources

SGEs, i ke all enpl oyees, are subject to 5 CFR
§ 2635.202(a), which prohibits the acceptance of gifts from a
“prohibited source” and gifts given because of an enployee’s
official position. The definition of “prohibited source” includes
any person seeking official action from the enployee’ s agency,
doing or seeking to do business with the enployee s agency,
conducting activities regul ated by the enpl oyee’ s agency, or havi ng
interests that nay be substantially affected by the enployee’'s
official duties; the definition also includes organizations the
maj ority of whose nenbers fall within any of the aforenentioned
cat egori es. 5 CF.R § 2635.203(d). From this definition, it
should be imediately apparent that SGES pose unique issues,
because nmany SGEs are enpl oyed by, or have substantial professional
and busi ness rel ati onshi ps with, such prohibited sources. For this
reason, OGE originally proposed an exception, 5 CFR
8§ 2635.204(e)(2), specifically to permt SGEs to accept various
benefits resulting fromoutside busi ness or enpl oynent activities,
where it is clear that such benefits are not offered or enhanced
because of the enployee’'s official position. See 56 Federal
Regi ster 33777, 33782 (July 23, 1991). Although the final version
of section 2635.204(e)(2) was broadened to cover all enpl oyees, not

2 See al so the discussion above of 5 CF. R 8§ 2635.702, in
connection with the representational activities of SGEs.
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just SCGEs, this exception continues to be of particular inportance
to SGEs.

B. Presidential Appointees and Covered Noncareer Enpl oyees

5 CF.R 8 2635.804 references certain outside earned incone
restrictions on specified Presidential appoi ntees and ot her covered
noncar eer enpl oyees. These restrictions are i napplicable to SGEs.*

C. Qutside Expert Wtness Activities

Enpl oyees general ly may not participate as an expert w tness,
ot her than on behalf of the United States, in any proceedi ng before
a Federal court or agency in which the United States is a party or
has a direct and substantial interest. 5 CF.R 8 2635.805(a).
This prohibition applies whether or not the enployee receives
conpensation for the activity. The Designated Agency Ethics
Oficial may authorize an enployee to serve as an expert wtness
where such service is determned to be in the interest of the
Government or where the subject matter of the testinony is
determined to be unrelated to the enployee’'s official duties.
5 CF.R § 2635.805(c).

For SGEs, the restrictions of section 2635.805 are
substantially narrowed. Wth respect to npbst SCGEs, section
2635.805 applies only where the SGE actually participated
officially in the sane proceeding or in the particular matter that
is the subject of the proceeding. 5 CF.R 8 2635.805(a). A
somewhat nore restrictive standard applies to a smaller class of
SCEs who are deened to have particularly significant Federal
positions, i.e., those either appointed by the President, serving
on a comm ssion established by statute, or serving (or expected to
serve) for nore than 60 days in a period of 365 days. 5 C F.R
8 2635.805(b). For this class of SCGEs, the restriction on expert
service also applies to any proceeding in which the SGE s own
agency is a party or has a direct and substantial interest.

D. Qutside Teaching, Speaking and Witing

5 CF.R 8 2635.807(a) generally prohibits an enpl oyee from
recei ving outside conpensation for speaking, teaching or witing
activities that relate to the enployee's official duties. Such
activities may relate to an enployee’s official duties in several
different ways: if the activity is performed as part of the
enpl oyee’s official duties (discussed above in connection wth

24 See footnote 22 and acconpanyi ng text.
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suppl ement ati on of Federal salary); if the invitation to engage in
the activity was extended primarily because of the enployee’ s
official position rather than expertise in the subject matter; if
the invitation or offer of conpensation was extended by soneone
with interests that may be affected substantially by the enpl oyee’s
duties; or if the information conveyed through the activity draws
substantially on nonpublic information obtained through the
enpl oyee’ s Governnment service. 5 C.F.R 8 2635.807(a)(2)(i)(A)-
(D). SCEs, like all enployees, are prohibited from receiving
conpensation for activities that are related to their officia
duties in any of these ways.

Addi tionally, pursuant to paragraph (E) of the definition of
rel atedness, there are several other ways in which teaching,
speaking and witing may relate to an enployee’s official duties,
and SCGEs receive special treatment in this connection. See
5 CF.R 8§ 2635.807(a)(2)(i)(E). Under paragraph (E)(1), an
activity is related if it deals, in significant part, with any
matter to which the enployee is currently assigned or has been
assigned during the previous year. Under paragraph (E)(2), an
activity is related to an enployee’s official duties if it deals,
in significant part, with any ongoi ng or announced policy, program
or operation of the enployee s agency. Moreover, under paragraph
(E)(3), with respect to certain noncareer enpl oyees, an activity is
related to the enployee’s duties if it deals, in significant part,
with “the general subject matter area, industry, or econom c sector
primarily affected by the prograns and operations” of the
enpl oyee’ s agency.

The scope of paragraph (E) is substantially narrowed, however,
with respect to SGCEs. First, SGEs are conpletely exenpt from
par agraphs (E)(2) and (E)(3). See 5 C.F.R
8§ 2635.807(a)(2)(i)(E)(4). Thus, for exanple, nothing in
section 2635.807(a)(2)(i)(E) prohibits an SCGE from accepting
conpensati on for speaking, teaching, or witing sinply because the
activity relates to the prograns or the general subject area of the
SCGE’' s agency. Second, even with respect to paragraph (E) (1), which
covers matters in which the enpl oyee has been personally invol ved
during the past year, the restriction is limted. For all SGCEs,
paragraph (E)(1) islimted only to the nmatters to which the SGE is
currently assigned or had been assigned during his or her current
appoi ntnent. Mreover, for SGEs who have not served (or are not
expected to serve) nore than 60 days during the first year of
appoi nt nent or any subsequent one-year period of appointnent, the
restriction is even narrower: paragraph (E)(1) applies only to
“particular matters involving specific parties” in which the SGE
“has parti ci pat ed or IS participating personal |y and
substantially.” Thus, for exanple, nothing 1in section
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2635.807(a)(2)(i)(E) prohibits an SGE from accepti ng conpensati on
sinply because the activity pertains to a policy natter that does
not involve specific parties, even though the SGE may be assi gned
to such matter.?®

Anot her provisionin section 2635. 807 has speci al significance
for SGEs, even though it applies equally to regular enployees.
There is a specific exception to the ban on conpensation for
activities that are related to an enployee’ s duties under either
section 2635.807(a)(2)(i)(B)(invitation primarily because of
official position) or section 2635.807(a)(2)(i)(E)(activity deals
wi t h personal assignnents, etc.). This exception pernits enployees
to accept conpensation, otherwise prohibited by these two
provi sions, for teaching a course requiring multiple presentations
offered as part of: (a) the regularly established curricul um of
various specified types of educational institutions; or (b)
educational or training prograns sponsored and funded by Federal,
State, or local government. 5 C.F.R 8 2635.807(a)(3). Because
SCGEs so often are enployed by universities and other institutions
of higher learning, ona full-time or adjunct basis, this exception
may have particul ar rel evance.

E. Fundrai sing

Al'l enpl oyees, including SGEs, are equally subject to certain
restrictions on personal fundraising for nonprofit organizations.
These include restrictions on the use of official title, position
and authority, and the solicitation of subordinates. 5 CF.R
§ 2635.808(c). Additionally, enployees nay not personally solicit
funds or other support froma person known by the enpl oyee to be a
“prohi bited source.” (The definition of prohibited source is
di scussed in nore detail above, wunder “Gfts from OQutside
Sources.”) Wth respect to SCGEs, however, this restriction is
limted to a narrower subset of the definition of prohibited
sour ce. SGEs are prohibited only from personally soliciting
persons whose interests may be affected substantially by the
performance or nonperformance of the SCGE s official duties.
5 CF.R § 2635.808(c)(2)(ii).

5 As discussed above (under “Supplenentation of Federal
Sal ary”), however, section 2635.807 still prohibits an SGE from
recei vi ng conpensation for teachi ng, speaking or witing activities
that are undertaken as part of the enployee's official duties.
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FiI Nnanct AL D1 SCLOSURE

As a general rule, all SGEs nust file either a public
fi nanci al di sclosure statenent or a confidential fi nanci al
di scl osure statenent.

A. Public Reporting

SCGEs are required to file a public financial disclosure report
if they nmeet two criteria. First, they nust performthe duties of
their office, or be expected to performthose duties, for nore than
60 days in the calendar year. See 5 CF. R § 2634.204. Second,
they nmust neet the pay conditions for public filing, i.e., they
must be paid at | east the equival ent of 120%of the m ninmumrate of
basic pay for GS-15 of the General Schedule (or, if they are
menbers of the unifornmed service, they nust be at or above pay
grade 0-7). See 5 CF.R 8§ 2634.202(c). SGEs neeting both of
these criteria file the sane new entrant, incunbent, and
termnation reports as regular enployees. Additionally, any
prospective SGE who is nonminated by the President to a position
requiring Senate confirmation--regardl ess of pay | evel or expected
nunber of service days--may be required by the confirm ng commttee
to file an initial “nomnee” report. See 5 US C app.
§ 101(b)(1).

Unl i ke regul ar enpl oyees, certain SGEs nay be eligible for a
special waiver of the public availability of their financial
di sclosure reports. In “unusual circunstances,” the Director of
OCGE may grant a waiver of the public availability requirenent for
a financial disclosure report submtted by an SGE who has neither
performed, nor is expected to perform official duties for nore
than 130 days in a calendar year. 5 C F.R § 2634.205(a). Such a
wai ver may be granted only if the Director determnes that the
individual is able to provide services specially needed by the
Governnent, it is unlikely that the SGE s outside enploynent or
financial interests will create a conflict of interest, and public

financial disclosure is not otherw se necessary. |d. Requests for
such wai vers are subject to a nunber of very specific procedura
requi renents, including deadlines for subm ssions, so SGEs and

their agencies should consult 5 CF. R 8§ 2634.205(b) carefully.
Moreover, it should be understood that such waivers are rarely
gr ant ed.

B. Confidential Reporting

Cenerally, any SGE not required to file a public financial
di sclosure report nust file a confidential financial disclosure
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report. 5 CF.R 8§ 2634.904(b). The SGE nust submt the
st andardi zed OGE Form 450 and any OGE-approved suppl enent, unl ess
the SGE's agency has received approval to use an alternative
reporting system 5 C F.R 8§ 2634.907 (standard formprescribed by
OCE); 8§ 2634.905(c) (OGE-approved alternative). However, SGEs may
not use the standardi zed OGE Optional Form 450-A (Confidentia
Certificate of No New Interests). 5 C.F.R § 2634.905(d)(1).

SGEs nust file a new entrant report no later than 30 days
after assumng the position or office. 5 CF. R § 2634.903(b)(1).
However, an SCE serving on an advisory conmttee may be required to
file even earlier, i.e., before any advice is rendered by the
I ndi vidual and prior to the first neeting of the conmttee.

5 CF.R § 2634.903(b)(3).

SGEs do not file incunbent confidential reports. | nst ead,
they are required to file an additional new entrant report each
year, upon their “reappoi ntnment or redesignation” as an SGE for a
new 365-day period. 5 CF. R 8 2634.903(b)(1). 1In cases where an
SCGE is appointed for a termin excess of one year, the agency stil
must at | east “redesignate” the individual as an SGE annual ly by
estimati ng the nunber of days the enpl oyee is expected to serve in
the next 365-day period (as discussed in nore detail wunder
“Definition of SGE” above). Odinarily, this would nean that each
SGE with a nultiyear term would file an additional new entrant
report each year wthin 30 days of the anniversary of that
enpl oyee’ s appoi nt rent date. However, OGE recogni zes that agenci es
with many SGEs might have to keep track of nultiple filing dates
for these “followon” reports, corresponding to the multiple
appoi nt nent anni versaries of different SGEs. Therefore, in order
to reduce adm nistrative burden, OGE permts agencies to specify
one date each year on which to collect followon new entrant
reports from all SGEs (or discrete groups of SCGEs, such as all
menbers of a given advisory committee) who serve for terns in
excess of one year. OCGE DAEQgram DO 95-019 (April 11, 1995).

Finally, an SGE my be excluded from any confidential
reporting requirenment, under appropriate circunstances. An agency
may exclude an SCGE from such reporting requirenments where it
determ nes, based on the duties of the SGE s position, that:
(1) the possibility of a real or apparent conflict of interest is
renote, or (2) the SGE's level of responsibility is sufficiently
low to nake reporting unnecessary. 5 CF. R 8 2634.905(a), (b).
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